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COPI NI ON

This is an appeal by plaintiff/appellant, Evelene N Stein,
froma judgnment dismissing five of the seven clains alleged by Ms.
Stein against def endant / appel | ant, Davi dson  Hot el Conpany

(" Davi dson") .

l. Facts and Hi story

Ms. Stein began working at the Holiday Inn Crowne Plaza on 6
June 1989. At that time, Flautt Properties, Inc. owned the hotel.
I n Septenber of 1990, Flautt sold the hotel to Davidson. After the
sale, Ms. Stein continued to work at the hotel. The conpl aint
all eged that Ms. Stein was fifty-one years old and that she was an

above average enpl oyee according to Davidson's own criteria.

In 1992, Davidson instituted a drug and alcohol testing
program The programincluded pre-enpl oynent testing, reasonable
suspicion testing, after accident testing, and randomdrug testi ng.
Davi dson required all enployees to sign a consent and rel ease form
Ms. Stein alleged that the understandi ng of the enpl oyees was that
Davi dson woul d imrediately termnate themif they failed to sign
the form Further, Ms. Stein clained that she signed the form
based on this perceived threat and that she did not realize the
formrel eased Davidson and the testing facility from"liability for

t he negligent performance or reporting of drug test results.”

In October 1994, Davidson advised Ms. Stein that they had
sel ected her for a randomdrug test. Thereafter, Ms. Stein went to
Roche Bi onedi cal Laboratories, Inc. and provided themwi th a urine
sanple. Joe Dietz, Ms. Stein's imedi ate supervisor, infornmed M.
Stein that she had tested positive for drugs. Later that day, Ms.

Stein nmet with other Davi dson managers and deni ed any drug use. In



her conplaint, M. Stein alleged that she offered to provide
anot her urine sanple or a bl ood sanpl e, but Davidson refused these
offers. In Davidson's brief, Davidson stated that it offered to
have Roche retest Ms. Stein's original urine sanple, but Ms. Stein
refused. As aresult of the positive test, Davidson term nated Ms.

St ei n.

On 9 January 1995, M. Stein filed her conplaint against
Davi dson. The causes of action contained in the conplaint were as
follows: 1) wongful discharge in violation of public policy as
expressed in the federal and state constitutions; 2) tortious
I nvasi on of privacy; 3) breach of an inplied enploynent contract;
4) breach of an inplied covenant of good faith and fair dealing; 5)
negligence on the part of Davidson; 6) negligent infliction of
enotional distress and outrageous conduct; and 7) failure to pay
Ms. Stein her earned vacation tine. On 7 March 1995, Davidson

filed a "Motion to Dismss or for Summary Judgnent."”

On 9 June 1995, the trial court entered an order granting the
notion in part and denying it in part. The court granted
Davi dson's notion to dismss for failure to state a claim upon
which relief can be granted as to counts one, two, three, five, and
Si X. The court, for "reasons stated in open court," took
"Davidson's Mdtion regarding the fourth cause of action under
advi senent pending further order.” Finally, the court reviewed the
affidavits submtted by the parties and concluded that there was a
genui ne i ssue of material fact raised by the seventh count. Based
on this conclusion, the court denied Davidson's notion as to the
seventh count. Pursuant to Tennessee Rule of Civil Procedure
54.02, the court found that there were no just reasons for del ay

and held that the order was fi nal

Ms. Stein filed her notice of appeal with the clerk of this
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court on 7 July 1995. The notice stated that Ms. Stein sought to
appeal that part of the 9 June 1995 order dism ssing counts one,
two, and three of her conplaint. Later, in her brief, Ms. Stein
voluntarily dism ssed her appeal as to count three. Thus, M.
Stein presented this court with the followi ng two issues:
l. Whet her a cause of action for wongful discharge
may be prem sed upon the term nation of enpl oynent
in violation of an enployee's constitutional
ri ghts.
1. Wether a cause of action for the tortious invasion

of privacy requires state action in a case by an
enpl oyee agai nst a private sector enployer.

We acknowl edge at the outset that the rights invoked by Ms.
Ms. Stein are substantial. Privacy interests cover a broad range
of human activity. |In the constitutional context our courts have
recogni zed the privacy interest surroundi ng human procreation,?! the
care and custody of children,? and consensual sexual activity
between adults.® The right to personal autonony is extrenely
inmportant in |light of the grow ng intrusiveness of today' s society.
I nvasi ons of privacy involve interferences with an individual’s
interest “in leading, to sone reasonable extent, a secluded and
private life, free fromthe prying eyes, ears and publications of
others.” See ResSTATEMENT ( SECOND) oOF TorTs, 8§ 652A cnt. b (1976).
These i nvasi ons of privacy can take many different forns, including
openi ng a person’s private nail, searching a persons’s safe, purse,
or wal l et, or exam ning a person’s private bank account. RESTATEMENT
(SEconD) oF Torts, 8 652B cnt. b (1976). The invasion of this right
is nolessintrusive when it is undertaken by a private person than
when it is undertaken by the governnent or a subsidiary of the

gover nment . Experience teaches us that personal privacy is

! Davis v. Davis, 842 S.W2d 588, 600 (Tenn. 1992), cert. denied, 113

S. Ct. 1259 (1993).

2 Simmons v. Simons, 900 S.W 2d 682, 683-84 (Tenn. 1995); Hawk v.
Hawk, 855 S.W 2d 573, 582 (Tenn. 1993).

8 cCanpbell v. Sundquist, App. No. 01-A-01-9507-CV-00321 slip. opn. at
18-20, 21 T.A.M 7-4 (Tenn. App. 26 Jan. 1996).
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t hreat ened by the al nost insatiable information gathering appetites
of not only governnents but of private interests as well.
Wl kinsonv. Times Mrror Corp., 264 Cal. Rptr. 194, 200 (Cal. App.
1989). The reasonabl e expectation of privacy would be illusory at
best if individuals could not control the circulation of persona
information and if the law only restricted the governnment’s

collection and retention of information.

Il. Standard of Revi ew

Bef ore addressing Ms. Stein's issues, we nust first address a
prelimnary issue dealing with the standard of review. M. Stein
contends that the trial court's failure to exclude affidavits,
presented by both parties, converted the Rule 12.02(6) notion to
dismss into a Rule 56 notion for summary judgnent. Thus, she
suggested that we reviewthe trial court's decision as if the court
based its decision on the principles of summary judgnent.
Davi dson, however, argued that this court should reviewthe trial
court's order as if the court dism ssed the counts based on a Rule

12.02(6) notion to dism ss.

W agree with Davidson. M. Stein's contention that a trial
court can convert a Rule 12.02(6) notion into a Rule 56 notion by
considering material outside the pleadings is correct. Knierimuyv.
Leat herwood, 542 S.W2d 806, 808 (Tenn. 1976). A trial court,
however, can "prevent a conversion fromtaking place by declining
to consider extraneous matters.” Pacific E. Corp. v. @lf Life
Hol ding Co., 902 S.W2d 946, 952 (Tenn. App. 1995). That is
preci sely what happened in this case. The relevant portion of the
trial court's order provided:

In ruling upon Davidson's Mtion as it pertains to the

sevent h count of the Conplaint, the Court has consi dered

the Affidavit of Casey Stovall submtted by Davi dson and
has considered the Affidavit of Ms. Stein. Therefore,
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the Court treats the Motion as it pertains to the seventh

count of the Conplaint as a Mdtion for Summary Judgnent

pursuant to Rule 56 of the Tennessee Rules of GCvil

Procedure.
As to counts one, two, three, five, and six, the trial court
expressly stated that he was dism ssing the counts for failure to
state a cause of action upon which relief can be granted, a Rule
12.02 ground for dismssal. It is apparent that the trial court's
actions converted the notion to dismss as it pertained to the
seventh count into a notion for sunmary judgnent. |In contrast, the
court did not convert the notion to dismiss into a notion for
summary j udgnent when it addressed counts one and two, the counts
which formthe basis of this appeal. Therefore, this court nust
use the standard of review applicable to Rule 12.02(6) notions.

In reviewing an appeal from an order dism ssing a suit

for failure to state a claim upon which relief can be

granted, we obviously are limted to the allegations in

the conplaint, and we nust construe the conplaint

liberally in favor of the plaintiff, taking all of the
al l egations of fact therein as true.

Randol ph v. Dom nion Bank of Mddle Tenn., 826 S.W2d 477, 478
(Tenn. App. 1991) (citing Huckeby v. Spangler, 521 S.W2d 568, 571

(Tenn. 1975)).

[11. Wongful Discharge C aim

"Under | ong-establi shed Tennessee | aw, an enpl oyee-at-wi |l can
be di scharged w t hout breach of contract for good cause, bad cause
or no cause at all."™ Canton v. Cain-Sloan Co., 677 S.W2d 441,
443 (Tenn. 1984)(citing Payne v. Railroad Conpany, 81 Tenn. 507
(1884)). Gven the long history of this rule, the suprene court
was unwilling to create any exceptions. In 1984, however, the
court held that the Wrkers' Conpensation Law inplicitly included
an action for retaliatory discharge. Specifically, the action
recogni zed by the court allowed an enpl oyee to bring a suit agai nst

an enpl oyer who had term nated the enployee for filing a worker's



conmpensation claim ld. at 443-45. In coming to its final
deci sion, the court stated as foll ows:
[ T] he Workers' Conpensation Lawi s a conprehensi ve schene
enacted to provide a certain and expeditious renedy for
injured enployees. It reflects a careful balancing of
the interests of enployer and enpl oyee.
Retaliatory discharges conpletely circunvent this
| egi sl ative scheme. Such discharges will have the effect
of relieving the enployer of its duty to conpensate and
t he enpl oyee of his or her right to conpensation.
In our opinion, a cause of action for retaliatory
di scharge, although not explicitly created by the
statute, is necessary to enforce the duty of the
enpl oyer, to secure the rights of the enployee and to
carry out the intention of the legislature. A statute
need not expressly state what is necessarily inplied in
order to render it effectual.
ld. at 443. In a later opinion, the court enphasized that its

deci si on had not created a new exception to the enploynent at w |
doctrine, but "nmerely recognized that inplicit wthin the
provisions of T.C. A Sec. 50-6-114 a cause of action existed.

." Harney v. Meadowbrook Nursing Ctr., 784 S.W2d 921, 922 (Tenn.
1990); see Hodges v. S.C. Toof & Co. 833 S.W2d 896, 903 (Tenn

1992) (O Brien, J., concurring and dissenting).

Through the years, the suprene court has refined the test for

determ ni ng whether the courts should recogni ze a cause of action

for wongful discharge.* In 1988, the suprene court stated as
fol |l ows:
To be liable for retaliatory discharge. . . , the
enpl oyer nust violate a clear public policy. Usual |y
this policy wll be -evidenced by an unanbiguous
constitutional, statutory or regulatory provision

Further, the violation must be a substantial factor in
the term nation of an at-wi || enpl oyee, agent or officer.

Chismv. Md-South MIling Co., 762 S.W2d 552, 556 (Tenn. 1988).

Time and tinme again, the suprene court has echoed this principle.

4 Although authorities suggest that retaliatory discharge is actually
one of the wrongful discharge actions based on a public policy violation,
Tennessee's court often use the terns wrongful discharge and retaliatory
di scharge interchangeably. See W PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAwW OF
TorTs 8130, at 1029-30 (5th ed. 1984); 82 Am Jur. 2D Wongful Discharge § 11
(1992).



Reynolds v. Ozark Modtor Lines, Inc., 887 S.W2d 822, 823 (Tenn
1994); Anderson v. Standard Register Co., 857 S.W2d 555, 557

(Tenn. 1993); Hodges, 833 S.W2d at 899; Harney, 784 S.W2d at 922-

23.

Because it is not the role of the courts to create public
policy, it has been difficult, if not inpossible, for the courts to
recogni ze novel clains of wongful discharge. In regard to the
courts and the creation of public policy, the Tennessee Suprene

Court stated as foll ows:

This court can know not hi ng of public policy except
fromthe constitution and the |laws, and the course of
adm ni stration and deci sion. It has no legislative
power s. It cannot anend or nodify any | egislative acts.
It cannot exam ne questions as expedi ent or inexpedient,
as politic or inpolitic. Consi derations of that sort
must, in general, be addressed to the |egislature.
Questions of policy determ ned there are concl uded here.

There are cases, it is true, in which argunents
drawn frompublic policy nust have | arge influence; but
these are cases in which the course of |egislation and
adm ni stration do not | eave any doubt upon the question
what the public policy is, and in which what would
ot herwi se be obscure or of doubtful interpretation, my
be cleared and resolved by reference to what is already
recei ved and establ i shed.

Nashville Ry. & Light Co. v. Lawson, 144 Tenn. 78, 91, 229 S. W

741, 744 (1920) (quoting License Tax Case, 5 Wall. 469, 18 L. Ed.

497) .

The Tennessee General Assenbly has also played a role in the
devel opnent of the enploynent at will doctrine. Through the years
the General Assenbly has enacted various statutes which prohibit
enpl oyers from term nating enployees for certain reasons. For
exanpl e, an enployer may not term nate an enployee because the

enpl oyee served as a juror® because an enployee is of a particul ar

5 Tenn. Code Ann. § 22-4-108(f)(1) (1994); see also Hodges v. S.C. Toof
& Co., 833 S.W2d 896, 899 (Tenn. 1992).
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race, creed, color, religion, sex, age, or national originS
because an enpl oyee is disabl ed’; because an enpl oyee refused to
participate in or refused to remain silent about illegal
activities® or because an enployee filed a conplaint, instituted
a proceeding or investigation, testified in a proceeding, or
exercised a right pursuant to the Cccupational Safety and Health

Act of 1972.°

To summarize, the statutes of this state provide enployees
relief fromcertain enployer conduct. In addition, the courts have
recogni zed a very limted cause of action for wongful discharge
based on a violation of clear public policy. As to the instant
case, it is not the province of this court to create any additional
exceptions to the enploynent at will doctrine absent a viol ation of
clear public policy evidenced by an unanbi guous constitutional

statutory, or regulatory provision.

Ms. Stein's first issue is very broad and i ncl udes many topics
which are irrelevant to this case. The actual issue presented by
this appeal is whether the trial court correctly found that count
one of Ms. Stein's conplaint failed to state a claim upon which
relief can be granted. In resolving this issue, there are two
guestions derived fromthe above discussion which we mnmust answer.
First, is there a statutory basis for Ms. Stein's cause of action,
and if so, did Ms. Stein allege the necessary elenments? Second,
did count one of Ms. Stein’s conplaint allege a wongful discharge

action based on the theory that Davidson violated clear public

6 Tenn. Code Ann. § 4-21-301(1) (1991) (regarding retaliation or
di scrim nation agai nst an enpl oyee who has opposed a discrim natory practice);
Tenn. Code Ann. 8§ 4-21-401(a) (1991) (defining a discrimnatory practice in
regard to enployers); see also Newsom v. Textron Aerostructures, No. 01A01-
9504- CH- 00151, 1995 WL 614203, at *7-*9 (Tenn. App. 20 October 1995); Roberson
v. University of Tenn., 829 S.W2d 149, 152 (Tenn. App. 1992).

” Tenn. Code Ann. § 8-50-103(a) (1993).
8

Tenn. Code Ann. § 50-1-304(a), (c) (1991).

° Tenn. Code Ann. §§ 50-3-106(7), 50-3-409(a) (1991).
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policy? If we answer these question in the negative, we nust

affirmthe decision of the trial court.

It is the opinion of this court that the trial court correctly
di sm ssed count one. In her conplaint, Ms. Stein alleged that
"[p]laintiff's enpl oynent was term nated for the sole reason that
Plaintiff tested positive on a single random urine drug screen
negligently perforned by Def endant, Roche."'® There are no statutes
whi ch prohibit an enployer from discharging an enployee for a
positive drug test. Because there is no statutory cause of action,

the answer to the first question is no.

The second question is nore difficult. To explain, the cases
brought before Tennessee's courts have alleged retaliatory
di scharge. The prem se of an action for retaliatory discharge is
t hat an enpl oyer term nates an enpl oyee because t hat enpl oyee acted
i n a manner which was detrinmental to the enployer. |n other words,
the enployer retaliates against the actions of the enployee.
Further, the action of the enployee is generally a protected action
or an action which society deens beneficial such that term nating
an enpl oyee for acting or failing to act violates public policy.
Exanpl es of beneficial or protected actions include filing a
wor kers' conpensation claim! or a discrimnation claim?®? Cearly,

this is not the situation presented by this case.

Ms. Stein's conplaint stated as foll ows:

18. Davidson's stated policy of termnating
enpl oyees for a single positive drug test result violates
the public policy of the State of Tennessee as expressed
I n:

(a) Article I 88 of the Tennessee

Constitution which guarantees citizens of this

10 At no time was Roche a party to this action.
11 Clanton v. Cain-Sloan Co., 677 S.W 2d 441, 444-45 (Tenn. 1984).

12 Roberson v. University of Tenn., 829 S.W 2d 149, 152 (Tenn. App.
1992) .
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state the right to privacy.
(b) Article I 87 of the Tennessee
Constitution which protects individuals from
unr easonabl e searches and sei zures.
(c) The conmon |aw of the State of
Tennessee, which prohibits intrusions on an
i ndividual"s privacy or solitude.
Clearly, Ms. Stein's contention is that Davidson's termnation
policy, not its nmandatory drug testing program violates
Tennessee's public policy. Thus, the issue before this court is
whet her an enployer violates public policy, as evidenced by
constitutional, statutory, or regulatory provisions, when that
enpl oyer institutes a policy allowng it to di scharge enpl oyees who

test positive for drugs.

In her brief, M. Stein argued that Davidson’s policy of
termnating enployees for a single positive drug test result
viol ated public policy because there were no safeguards to ensure
t he accuracy of the result or to prevent the collection nethod from
being too intrusive. |In other words, Ms. Stein’s argunment in her
brief was that both Davidson's term nation policy and Davi dson's
met hod of obtaining the test results violated the public policy of
this state. 1In her conplaint, however, Ms. Stein only all eged that
Davi dson's term nation policy violated the public policy. Because
this appeal concerns a nmotion to dismss, our analysis is

constrained by the allegation found in the pleadings.

While the nmethod in which Davidson conducted the test my
violate some public policy in favor of accuracy and m ninmal
i ntrusion, Davidson's policy of termnating enployees who test
positive for drugs does not violate any public policy known to this
court. To the contrary, Tennessee's public policy is in total

opposition to drug use in the workpl ace.

Ms. Stein insists that the state’'s public policy against

term nating enpl oyees who test positive for drugs can be found in
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t he personal privacy protections of article 1, sections 7 and 8 of
the Tennessee Constitution. Her contention that Tennessee' s Bil

of Rights protect the rights of citizens is correct, however, the
Tennessee Bill of Ri ghts protects agai nst gover nirent al
interference. Freshwater v. State, 2 Tenn. Cim App. 314, 320,
453 S.W2d 446, 449 (1969), cert. denied, 400 U S. 840 (1970).
Recognizing this fundanental princi pal of constitutional
i nterpretation, other courts have held that state constitutions are
not sources of public policy in wongful discharge cases unless the
constitutional provision at issue directly addresses private

conduct. Borse v. Peace Goods Shop, Inc., 963 F.2d 611, 620 (3d

CGr. 1992); Glnore v. Enogex, Inc., 878 P.2d 360, 365 (Ck. 1994).

State statutes and regulations may also provide the clear
public policy required for a wongful di scharge acti on.
Tennessee’s statutes, however, seem to favor the use of drug
testing. The Tennessee General Assenbly has specifically
aut horized drug testing for public school students®® and the
security personnel enployed by the Departnent of Corrections and
Yout h Devel opnent . * In 1995, the General Assenbly enacted a
statute providing that private sector enpl oyees are not entitled to
unenpl oynment conpensation if they left their nost recent work
"either to avoid taking a drug or al cohol screening test, or after

receiving a positive result to a drug or al cohol screening test."?*®

Sone courts have even | ooked to the conmmpn | aw as a source of
the clear public policy. These courts concluded that the state's

recogni tion of a cormon | aw action for invasion of privacy supplied

13 Tenn. Code Ann. 8§49-6-4213 (1990).
4 Tenn. Code Ann. § 41-1-122 (1990).

15 Tenn. Code Ann. § 50-7-302(a)(9)(Supp. 1995).
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the clear public policies needed to support a wongful discharge
cause of action. See Borse, 963 F.2d at 620-22; Hennessy V.
Coastal Eagle Point Ol Co., 609 A 2d 11, 17-9 (N.J. 1992). The
courts of Tennessee have never gone this far. The Tennessee
Suprene Court has stated that "clear public policy" is to be found
in an "unanbiguous constitutional, statutory, or regulatory

provi sion." Anderson, 857 S.W2d at 557.

Ms. Stein’s wongful discharge claimfails to state a claim
upon which relief can be granted because she has not pointed to any
cl ear public policy against term nating enpl oyees who test positive
for drugs. To the contrary, creating a drug free work environnent
in the public and private sector is conpletely consistent with the

State of Tennessee’s public policy.

I'V. Invasion of Privacy

The second count of M. Stein's conplaint alleged the
fol | ow ng:

24. By requiring Plaintiff to submt to a random drug

test which has no relation to Plaintiff's duties as an

enpl oyee of Davidson, Davidson has tortiously intruded

into Plaintiff's privacy.

25. . . . The intrusion into Plaintiff's personal and

private habits is in violation of Plaintiff's

constitutional and common | aw rights.
These allegations reveal that Ms. Stein prem sed her invasion of
privacy claimon tw bases; one constitutional and one comon | aw.
The trial judge dism ssed the entire count hol ding "that the second
count of the Conplaint d[id] not allege the state action required
to support the constitutional claimof invasion of privacy. . . ."
In her brief, M. Stein argued that it is not necessary for a
plaintiff to allege state action because Tennessee recogni zes a

common law right of action for invasion of privacy against a

private defendant. Thus, it is Ms. Stein's contention that the

13



trial judge could not have di sm ssed her conmmon |aw claimfor |ack

of state action.

In order to establish a violation of the constitutional right
to privacy, a party nust allege state action, however; a cause of
action for tortious invasion of privacy is not dependant on state
action. See Ensor v. Rust Eng’'g Co., 704 F. Supp. 808, 816 (E.D
Tenn. 1989); Martin v. Senators, Inc., 220 Tenn. 465, 471, 418
S.W2d 660, 663 (1967)(stating when an individual is liable for
tortious invasion of privacy). Thus, the trial court erred in
di sm ssing count two of Ms. Stein's conplaint in its entirety on

this basis.

Ms. Stein's conplaint included allegations involving two
i nvasi on of privacy theories. The first was that Davi dson i nvaded
her privacy by intruding into her seclusion. Second, she contended
that Davidson publicly disclosed private information by telling

certain persons about the results of her drug test.

A. Public D sclosure of a Private Fact

In a 1967 case, the Tennessee Suprene Court defined the tort
of invasion of privacy as follows: "'A person who unreasonably and
seriously interferes with another's interest in not having his
affairs known to others or his likeness exhibited to the public is
liable to the other.'" Martin, 418 S.W2d at 663 (1967) (quoting
RESTATEMENT OF TorTs 8867 (1939)). The court then went on to find that
“"liability exists only if the conduct is such that a defendant
shoul d have realized it would be offensive to persons of ordinary
sensibilities; and that it is only where the intrusion had gone

beyond the imts of decency that liability accrues. . . ." 1d. at

664; see also Swallows v. Western Elec. Co., 543 S.W2d 581, 583
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(Tenn. 1976); Fann v. City of Fairview, 905 S.W2d 167, 170 (Tenn.
App. 1994); Dunn v. Mto Photo, Inc., 828 S.W2d 747, 752 (Tenn.

App. 1991).

In 1987, the Court of Appeals for the Wstern Section
determ ned that a plaintiff, who had all eged public disclosure of
a private fact, failed to establish that the def endant had nade t he
I nformati on public. The court determned that, in order to
successfully assert a public disclosure claim the plaintiff had to
establish that "the matter is made public, by communicating it to
the public at large, or to so many persons that the matter nust be
regarded as substantially certain to becone one of public
know edge." Gentry v. E. |. DuPont De Nenours and Co., 1987 W
15854, at *3 (Tenn. App. 18 August 1987) (quoti ng RESTATEMENT ( SECOND)
oF Torts 8 652(d) cnt. a (1976)). They then found that the facts
established that only a few enpl oyees had heard the i nformati on and
that the defendant instructed themnot to repeat it. Thereafter,
the court upheld the finding of the trial court in favor of the

def endant . ld. at *4.

The only allegation regarding the extent of the disclosure
stated as foll ows:
Contrary to the requirenent of confidentiality in
Davi dson's al cohol/drug testing policy, the results of
Plaintiff's drug test were disclosed to one of
Plaintiff's peers and to one of Plaintiff's subordi nates.
Upon information and belief, Plaintiff believes that
these results have been di scl osed t o addi ti onal enpl oyees
of Davidson. The results of Plaintiff's drug test were
revealed to enployees who did not have a legitinmate
interest in having this information avail able.
Construing the conplaint liberally, one finds that Ms. Stein failed
to allege the disclosure necessary to state a cause of action for
public disclosure of a private fact. She all eges that Davidson
di sclosed the information to only two people. Further, the

all egation on information and bel i ef does not all ege the necessary
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di scl osure because it does not necessarily follow that Davidson
comuni cated the information to so many people that it is
substantially certain to becone public know edge. Because Ms.
Stein failed to all ege a necessary el enment of the cause of action,

the court correctly dism ssed the claim

B. I ntrusion into Secl usi on

The courts of this state have held that a plaintiff nmay waive
his or her right to privacy and, thus, waive their right to bring
an action for an invasion of that right. Martin, 418 S.W2d at
662-64; see Langford v. Vanderbilt Univ., 199 Tenn. 389, 403-04,
287 S.w2d 32, 39 (1956). "A waiver or relinquishment of this
right, or of sonme aspect thereof, may be inplied fromthe conduct
of the parties and the surrounding circunstances.” Martin, 418
S.W2d at 663 (quoting 41 Am Jur. p. 937). It is the opinion of
this court that Ms. Stein waived her right to bring an action

agai nst Davidson for intruding into her seclusion.

It is Ms. Stein’s contention that the "[e] npl oyees were forced
to consent to randomdrug testing or risk inmediate term nation."
Nevert hel ess, she did consent to the testing. Further, there were
no al l egati ons that she objected to the test when asked to sign the
form or when selected for the test. In addition, she did not
al l ege that she sought other enploynent after having to sign the

form

Even if we were to find that Davidson "forced" Ms. Stein to
sign the consent form our conclusion would be the sane. To
explain, Ms. Stein began working for the hotel in June 1989, and
Davi dson instituted the drug policy in February 1992. M. Stein

continued to work at the hotel for over two years even though she
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knew t he nature of the test and that Davidson coul d choose her for
atest at any tine. There is no evidence that she was di ssatisfied
with her enploynent or that she intended to find other work. In
fact, the conplaint established that the quality of her work was

above aver age.

W are of the opinion that M. Stein’s conduct and the
surroundi ng circunstances established that she waived her right to
bring this action. Thus, the trial court properly dism ssed count

two of Ms. Stein’s conpl aint.

V. Concl usi on

For the foregoing reasons, we are of the opinion that the
decision of the trial court should, in all respects, be affirned.
The judgnment of the trial court is therefore affirmed with costs on
appeal assessed to plaintiff/appellant, Evelene N. Stein, and the
cause is remanded to the trial court for any further necessary

pr oceedi ngs.

SAMUJEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS.

WLLIAM C. KCCH, JR, JUDGE
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